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CALFED Bay-Delta Program
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RE: BDAC Work Group Assurances Proposal

Dear LesSer:

This letter contains the comments of the Environmrntal Water Caucus r~resentmives
listed below with raged to: (I) the current draft assurances proposal and (2) the draft assurances
research project. We consider assurances to,be central to the success of the entire CALVED
effort. In our dew, the draft proposal fails to address many critical issues, particularly with
regard to She ecosystem restoration element of the CALFED program. This letter rdterates and
expands upon comments made by EWC members Z~ the assurances work group for the p~ nine
months.

I DRAFT ECOSYSTEM RESTORATION ASSURANCES pROPOSAL.

The current "assurances" proposal (the December 1997 and l~ebruary 1998 it~ations) is a
skeleton, purporting to outline a comprehensive package covering all aspects 0fthe C~D
~pro~ram.. Notw{thstanding the laudable efforts ofCALFED staffand the. work group, the draft
fails substantie, lly short of Rs task a~d fzils to provide a framework for an assurances program. It
is instead, as indicated at the work group meeting on February :24, an h-nplementafion strategy.
Implementing the C,~LF~D program is not the same thing as attempting to provide "assurances"
that the program will mee¢ its objectives..

The st~[" and work group have ident~ed the major assurance issues around the ecosystem
restoration element -- in particular the concern that legal assurances tend to break down given
suf~cient time and polkical pressure. However, the proposaJ does not seriously grapple w~th these
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issues and provides little insight into how they might be resolved: How can water necessary tbr
ecosystem restoration be $uaranteed? How can we ensure that operations will not conflict with
or camse harm to species and habitats? To what extent can suffident finding for restoration be
guarantee~l? What remedies are available in the event that the program is not adequately
implemented? The current draft does not address these hard questions.

We recognize that absolute guarantees that the CALFED pro~am will achieve all of its
promises under all circumstances may not be attainable. Nevertheless, the purpose o£an’
"assurances" package is to set forth mechaadsms that provide a high degree of cortfidence that the
program’s ~ubstantive goals will be met. It should be a strategy that attempts to assure outcomes.
~e distinction b~tween merely implementing a plan and providing assurances of meeting program
objectives is a critical one - particularly for the ecosystem restoration element~which will rely on
thousands of discretionary decisions over a long period of time. It is easy to imagine the ERPP
being "implemented" with little ecosystem recovery actually o ,cam’ing -- one need on!y look at
the Columbia River ~x~rience discussed below. Mere implementation of a plan, without regard
to expected performance, is far less likely to result in ec,hievement of the plan’s objectives than an
assurance strategy that is foc,ased on performance.

Strikingly, although it lists "tools" and "management structures" and "guidelines," the~
current &~ fails to s,t forth the basic assurance mechanisms necessary to guarant,, that the
ecosystem restoration element of the CALFED proposal will be implememted so as to achieve its
gods.

For example, under the Ecosystem Restoration sectio~ the draft indicates *.hat there will
be some sort of HCP. But what does this h~ve to do with "assuring"’ theft the ERPP will be
appropriately implornent~d? A Habitat Conservation Plan under the ESA is a mitigation measva’e
~owing for harm to species or habitats by some kind of hun,an activity. It is an assurance
mechanism for a development interest that its operations will not be disturbed by "surprises." It
may or may not be linked with actual protection of habitats or recovery, or" species. Conversely,
"assurances" that endangered species in the CALTED study area will enjoy full recovery and
long-term sustainability re’e: (I) the continued existence and enforcement of the federal ESA and
t, be state CESA~ (.2) listing of’jeopardized species in the Bay-Delta systemi and (3) sufSciently
aggressive restoration and recovery strategies.

Another example of the proposal’s focus on impl~entation ~nstead of assurances is the
limited discussion about funding: Although there is agreement that funding is a. key element oflhe
assurances necessary for the ecosystem program, the dear fails to make this point and merely
identifies currently existing pots of money and recommends merging them. How does this
"as~re" that sufficient funds will be available to carry out the ERPP?
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We recommend that the assurance proposal be revised to include the following:

Assurance Mechanisms for the Ecosystem Restoration Element

I. Strong ERPP with measurable performaace standards
2. Legal mandate(s) to achieve performance standards
3. Institution dedicated to program ".maplementation with ~fficient authority

Wster

6. Ertforcement of baseline environmental ~t~tutes
7. Physical constraints on new water development facilities
8. Controls on water project operations
9. Phasing/lit&ages of other program elements to the progress of the ecosystem element
10. Remedies

Some of these assurances have been discussed at length in the work group, such as the
establishrnen~ of a new institution. Some are the province of other work groups, such a~ the
development of the ERPP md performance measures. Other elements have not yet received the
serious attention required to formulate a viable assurance package for the ecosystem prod’am. In
our view, the "assurances" discussion requires dear articulation of the ten assurance mechanisms
listed above, and further requires specific proposals for putting such assuraaees into place.

The shagle ~ssurance mechanism that has been addressed in substamial detail is the
proposal for a new institution to oversee the restoration program. We agree that this is a
necessary and even critical element of the package; but it is not, as the draf~ seems to suggest, a
sufficient one. The establishraent of a new institution to implement the ERPP is not in itselfa
guarantee that the program will be adequately implemented.

Our speeitic commcml~ and recommendations are below.

1. Stron~ ERPP1Conservation Strat _e~y with Performance Standards

The assurance challenge with regard to ecosystem restoration is ,~wo-sided:

(a) Ensure that appropriate restoration occurs; and
(b) Ensure that facilities creates no new ecological harm.

Thus, on the one hand,. CALFED must craft a program .to restore natural .functions; habitats and
species that have been radically altered, degraded and depleted over a long period of time. On the
other hand, it must’ simultaneously, craft a program to avoid (or mitigate) new harm to these
resources that may be caused by water facilities (aad other CALFED program elements). In our ."
~-iew, these tasks -- aJ~irmative restoration and impact mitigation -- are one and the same and
should be part of a fully integrated, self-mitigating restoration plan.
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However, until receatly, CALVED seemed to be moving toward an approach that
addressed the ~ativ~ re~toration program (.the ERPP) and the impe~ mitigation program (the
HCP) as som¢-,vhat distinct, CALFED is now moving toward a comprehensive "conservation
stneegy" bringing these two perspectives together in a single program. While we hav~ not. seen
this new strategy, we Concur with the initial description provided to EWC that the mitigation
respomibilkies should be built upon, and b~ additive to, the a£firmative restoration program. We ’
will refrain from off’e~.g any other comment until ~h¢ conservatioi~ strategy has been made
available for review. In gener~d, however, tkis appears to be a more productive approach to the
interdependent iseaes ofrestoration/recovecy and mitigation.

~ A prerequisite for sati,Pactoty ecological recovery and prot~’tion is a high quality plan. ~
Our commertts on the draft ERPP have been provided previously to CALFED and we will not
repeat them here. The ~ufficiency of the plan’s.implementation cannot be ganged without
mea.,fingful performanc~ standards. The ~mrances package should be muctured to ensure the
achievement of ~ubstantive pedformance standards for the ecosyst~ restoration plan.

The drat~ a~uranees proposal does not reflect the considerable di~’u~ion and agreement
within the Ecosystem Restoration Work Group about the need for clear perform.ance standards as
part of the EP, PP. While the establishmem of such standards is beyond the ~.ope of the
a~earances work group, it is essemial that they are part of the ERPP. Success should be measured
by huprovements in the he~d~h of’the ecosystem. If th~ ERPP (and the ad~ptive management
program in pm’ticuiar) guafant,es only that money and ,ffort wil! be expended, but fifils to identify
the environmental improvement~ that must be accomplished, the effi~¢7 of the entire program is
in question.

Performance should be defined by a ¢ombinatiou of the EKPP "performance objectives"
and a set of" ecolo#cal indicators that are expe.cted to be achiaved in a specified time frame.
Thes~ objectives and indicators should include defined numerical ranges. Time fr&me$ for
achieving differing objectives will necessarily vary, among objectives and indicators. We
recommend that time frames be a~igned according to the amoum o£time, that experts anticipate
will elaps~ before the system ,hews a measurable response to the restoration actions. For
example, it rrmy be useful to determine which performance measures are capable of’ detecting
chauges at the two-year, five-year, ten-year, and twenty.year intervals from the time the ERPP
implementation begirt. Where performance measures are not being met, the assurlmces package
should provide for remedial action within a time certain.

We recommend that the ecosystem plan establish measurable performance objectives that
can ~e.rve as the focus for the a,~urances proposal. It may.be useful to convene an inter,work
group committee (ecosystem restoration and assurances) to develop a specific proposal with
regard to performance measures. An analogous effort should be undertaken for each of the
common prosrarns.

:2,. I.~_tl M~ndtta.~) To Achieve Performance Ob.iectiv__~. ¯

4                                                                  ~
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Measurable performance standards for the .ecosystem program will not be self-executing it"
they are simply part of a planninB document. Achievin
the manda’~e ofwhatwer institution is tasked to implement the ERPP. Achievement of the
ecosystem performance standards must also be linked to the provision of other CALFED bandits.
(Se~ "phasing/linkages" below.) Such
in an informal agreement between existing agencies or part of the legs! directive ~om state and
federal agencies to a n~w institution. We bdi~ve that whatever ~enci~s or institutions carry out
the ERPP~ their obligation to aCt~-mpt tO achieve the performance.standards should come in the
form ot a legislative die,five.to ensure the highest degree of confidence that they will be
achieve, (S~ "remedies" below.)

Having made thisrecommendation it is not our proposal (or our intent) that the
implementing institutions be locked into an irrevocable set of rigid legislatiw enactments. We
believe that it is emirely possible to ¢r~tt~ legislation est~blis :l~g that th~ attainment o~the
performance objectives is a legal requisite while providing substantial flexibility for de.el~ng with
contingencies and the vagaries inherent in an adaptive management situation. However, without
a substantial commitment to the attainment of the performance objectives for eeosystem
restoration in some form, it cannot be sa~d with any confidence that.implementation of’the
ecosystem program can be "assured,". let alone gaarameed.

The draft proposal touches on the issue of commitment to implementation of the
CALFED programs in the "program-wide assurar~ces" section. The drdt ~xplores only two
options -- an informal agre~’nent modeled after the Bay-Delta Accord and an implementation
plan. We have pre~iously commented that the Accord model is not easily transferred from a
relatively limited s~t of agreements to a’ massive program with thousands of assurance and
implementation issues and details. Wqaile an implementation plan is a more flexible tool for
devising a strategy and id~nt~ issues for resolution, such a plan does not constitute a mandate
or commitment to implement.       "

In addition to s~cinf~ forth an implementation strategy, we recommend that the .assurances
package explore a range of options available for formalizing a mandate to achieve the ecosystem
performance obj~’xives described above, including sp~ifically federal and state legislation.

3. lraglemeut~tiOll In.~tltuti~n                                             ’

This is the one element of the assurances package that has received considerable analysis
in the work group: Our comments address: (1) need for a new institution; (2) scope of
authority; (3) powers; (4) type of institution; (5) governance; and (6) independerrt review.

1Need for a New Institution. The draft appropriately identifies a range of institutional
a~ternatives. In our view, there is little question that some type of new institutional arrangement is
essential if the ecosystem restoration program is to have any change of success for at least three
reasons. First, as in other pahs of the country, the currem highly degraded state of the Bay-Delta
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e~ h~ be~ Ca~ed in pan by ~he fiagmented system ofjufisdi~tion over the ~ re, on
~d ks natural rejoices. "Coordinating" ~ong more ~ a dozen ~e ~d fed~al ag~
never gong to be ~ ~ci~t or ~ve as ~ply co~ohdat~g r¢sponsibiliU for ~plem~t~g
the progam in a s~e place. ~. the job ~s for a re~on~ ~fiU r~h~ thin a p~ely ~te.
or f~e~ one. ~ the ~� of~tho~ requk~ to ad~uately ~pl~t ~�
pro~ ~seends ~e cu~t j~sdi~on~ bound~es of my one ~sti~ agent.

Sco~ of Authod~ The ~ ~ates that a n~ emi~ would ~ve respop~ib~ for
~plem~t~g the E~P md m~g en~ro~ent~ w~er. In ~difion, ~e implement~
M~kufion sBould have a m~or role ~ gov~$ the’ o~rafions of the ~te md feder~ wat~
proj~, at l~ Mso~ m ~temial. co~cts ~th the ~osy~em md the E~)P ~e ~ncem~.
(S~ "consols on proj~ options" below.)

Powers of the In~eotion. A w~k ~tion ~thout real power to ~ om
would be ~ac~p~le. Y~ the c~t d~ falls to id~" how the n~ ~fi~ would procure
either the ~nds or water n~ to ~ om th~ eco~stm pro~. (S~ "~nd~" md
"watt’ bdow.) ~ ~ditio~ althou~ various ~rmce propo~ ~ hay, te~e~ M p~sMg
to.the sb~’ of the ~ti~ to ~q~ md hold wat~ d#s, t~s conc~t h~ not b~ thorou#y
~~ in the ~rm~ propo~s to date. C~o~a does not yet r~o~ a d~
flows oth~ ~ tP, ou~ the tr~f~ pro~sions of the Wat~ Code. ~s is a ~ted and
aw~d de~ on w~ch to pr~se the entre ~ ofm ~timfion to a~U~e env~o~
watt. The dr~ ~ ~pH~ that the entiW would obt~ m appropfiafive right to n~’ly
d~,do# water. W, r~end~ th~ the d~ be r~sed to ~clude a submfiM =~ysis of
~ options av~le for a n~ ~ti~ to hold long-te~ d~ts to en~o~ watt,
the e~bHs~em o~ m in~ water

~bH~fivete ~tion~ ~e d~ ~sumes that a new ~gimfion would be a pubic
ag~. ~s may ul~ately prove to be the mog eff~five model, bm we r~~d that
~ ~ re~s~ to ~lo~ other o~ons ~ well, ~cludMg q~si-pub~c entities ~ch ~ a public
~orafion or pilate emifies ~¢h as a non-profit or a t~st. ~ese ~imfions Mve
ad~m~ges over pubHc.~encies ~t at.the v~, 1~ shoed be ~ for public di~ssion.

~. The ~ posits a gove~ng m~re for s n~ M~im~on ~ted to the
C~D ~en~es. T~a is ~oubl~ ~r seve~l re~ons. ~. it represems a
Lmb~m~ in t~ bro~ pro~. ~the wat~ proje~.op~ato~ ~, gong to govern the
~em recove~ pro~ th~ the eco~st~ mmagers ~hould govern ~e op~ation of~e
~ter proj~s. ~, w~e it ~1 be d~cult to remove polific~ ~u~ces from ~e gove~g
body of~e ~em emi~, tMs orga~tion should be ~n by indi~d~s devot~ to the
mmdate of eco~st~ re~o~tion ~d r~ove~ to the m~ emem possible. TMs m~v
~lude ~g~ r~re~mativ, s, but it may also ~nclude non-gov~en~ ~di~duals ~ well.
Ind,, ~there is m overM1 C~D ~pe~isMg body (~. has b~ proposed), ff may not be
n~ss~ or desirable to have my gove~emM r¢presemation on the gove~g bo~d. We
r~o~end that ~e dr~ be revis~ to refl~ a ~ge ofgov~ce options for a new ~tufion

6
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~ncluding a board dominated by those with an ecolowical orier.tation.

Independent Rev~_ew. Ongoing scientific judgment must be exercised: (1) to oversee the
efficacy oft.he adaptive management in achieving the performance standards; (2) to. interpret the
quantitative data (e.g., what does it mean when some indicators go up and others go down?); and
(:3) to recommend changes in ERPP performance standards and indicators bas~ on ne~v scientific
underst~.’~ding. The judgment r~luir~ for these tasks must come from an independent science
body to avoid polit;.cization of what must be a strictly sciemific ex~rcise. For this reason, we
concur with the r~ommendation of the ~cosystem restoration work group that such a panel be
formed as part of the new institution, and that it be charged with responsibility for at least the
tasks listed above, and to provide an annual assessment of the ERPP’s progress in achieving the
performance ~andards.

Water for the environment is a central element in assuring the effectiveand successful
implementation of the ERPP. However, the draft assurance proposal makes little ~o~ to address
how to ~ssure the requisite environmental water. Moreover, it appears to adopt a w~y limited and
wholly inadequate vi~w.oft.he water that will be neeessaxy for restoration purposes identifying

star~daros. The draftonly the need for new supplies to meet unspecified "rni.nimum flow " ’’~
assumes that any other water n~,ddd for environmental purposes wiL! be obt~fined exclusively
through water mark,s. Finally, it assumes that funding will be available to purchas~ such water
and that the implementing entity will be have the appropriate authority to hoM such water.

As discussed above, a k~ omiss!0n from the draft proposal is discussion of how the
implementing entity ~ hold water rights or otherwise control the availability of water for the
environment. The importanc, of this issue cannot be overstated, particularly in fight of the
immense difficulties in implememing the CVPIA.mandate to dedicate 800,000 acre-fegt of CVP
water to the environment. Regardless of the merits of that dispute, it is clear that assigning water
to.the environmem involve~ a host of complex issues.

While we a~’ee that there is substantial m~it to ~ploring the potential of a vigorous
water transfer market, this option alone -- without guaranteed baseline flows -- is unlikely to be
sufficient to ~sure that water for the environment will be available when and where, and in the
quantities necessary to fully’implement the ERPP and meet the a~opropriate performance
standm-ds. The proposal should discuss the potential and the limits of water transfers to provide
the r~luisite environmental water and the extent to which such reliance is an appropriate

t T.his is in part a problem in the ERPP itself which fails to provide an analysis of the
flows deemed essential to achieve restoration. We have pre~dously commented on the inadequate
discussion of flows in the draft ERPP. For purposes of developing an assurances proposal, it
must be assumed that t.-nvironmemal water is part of the mix and the task for this portion of the
EIS/R is to ensure that such water -- in whatever quantity --is available for the environment.

E--0241 58
E-024158



18:27    ~!562B1029 KOEHLE~ RENNEISEN PAGE

We r~ommend ths~ the assurance proposal address the non-market provision of
environmental water so that adequate baseline flows can be assured. Appropriate mechanisms in
th~s regard include, but are not limited to: (I) water quality standards and accompanying water
rights; and (..2) assignment of CVP and!or SWP water to the ERPP implementing ontky,

Even a brief review of the draR indicates that one of the central ~ssurance mechanisms for
the ecosystem program is a s~e~y, prot~’te~l stream of funding, Virtually the enth’e program
hangs on the ability of the implementing entity -- whatever it is -- to spend large amounts of
discr~onary fund on restoration proj~ts, on research, on monkorin8, and p~rhaps most
importantly hn water mark.s. Ye~ the.assurance proposal contains virtually no analysis of this
issue norwithstandhng our hav~ng raised it on many occasions, Reliance on ~e eapddousness of
state and federal appropriations i~ not an "assurance" of any Idnd. W~le some funds.have b~n
procured through state bonds and f~deral authorizations, the~’ am by no means certain. The
federal appropriation was sorn~%vhat over 50% ofthe authorizalion for fisc~J year 1998 and
appropriations in futur~ years are entirely uncerrain. Preposition 204 funds are hifehly contingent
on a political process and ther~ is substantial question about whether such funds will ever be~ome
available.

We r~ommend that the draR be revised to analyze funding scenarios foreach of the
.program elements, e,g., reliance on annual federal and ~ate appropriations, user fe~s, G.O. bonds,
~tc.o ~rom an assuranc.~s l~fsp.ecrive and assess the extent to which funding for the ecosystem
program can ~r ~;annot be "assured."

6. Enforcement of Baseline Environmental Statutes

The draft assurances proposal does not address the issue or’the environmental regulato~
baseline or its relationship to ~he question of how to assure the success of the ecosystem
restoration element of the CALFED plan. As we have said on many occasions, maintenance of
the environmental baseline is an essential assurance for the CALFED program. In our view~ this
baseline includes environmental protection statutes that exist and are enforceable in the absence
the CALFED effort including but not limited to the federal Clean Water A~ (and its state
analogue the Porter-Cologne Act), federal and state endangered species statutes, the CVPIA, and
safe drinking water statutes.

These laws establish requh’ernents for water quality standards, dedicate a specified amount
of CVP water for environmental use, establish funds for habitat restoration and water acquisition,
and provide s~ety-net protections for species that have bee~x severely stressed. The CALFED

¯ program can succeed only if this basic bedrock is in place and ftmc~ioning. For example, full
implementation or’legally defensible CWA water quarry standards is fundamental to assuring the
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success of~e ERPP.: Ensuring the integrity of the environmental baseline is particularly critical
in light of’recent efforts to erode that foundation. These efforts include but are not limited to:(1)
amendments to the ESA;." (2) cuts to the CVPIA restoration fund; and (3) proposals to weaken
current water quality .standards.

The most potent assurance mechanism available to protect endangered species in the
CALI~D planning ar~a would be federal and state ~isting of’those species currently eligible under
the legal standard, such as spring run Chinook salmon, long:fin smelt, Sacramento splittail and
bthers? SUgh listings would ele~oaze the ~tttemion given to the ecosystem functions and habitats
r~levant to the continued survival of those species in both the ERPP and the developing
COnSC1"v’g~Ott strategy. Lisi~g 8JSO provides the public vdth legal options in the event chat the
ERPP and conservgeion strategies fail to perform as required. (See "remedies" brow.) ¯

.The other advantage, fi’om an ~ces perspective, of listing jeopardized Bay-Delta
species is that such listings must be taken into greater account in the oper~lion of water projects,
and other ~acilifies, that can adversely affect the ecosystem restoration effort, l.fthe ERPP and
conservation strategy are well-designed and fully integrated with the water reliability and other
.CALFED program elements, the actions n~cessary Io restore habitat and to avoid further or new
harm to such species will be in place. Of course; this outcome may occur even without the added
impetus of n~w listings; nevertheless, this legal incentive makes the likdihood of~e plan’s
sufEciency that much greater.

7. Physic=i Consgrainm

In our view, the current proposal do~s not does not come close to ~ssuring that
operational criteria for reservoirs and conveyance facilities will survive as intended, and we are
skeptical that such criteria can be fully "assured" over the long term. For example, storage
constructed ostensibly for the limited purpose of capturLng "surplus water" in very wet years is
likely over time to be employed to divert ever more water out of rivers and streams necessary for
environmental he.~Ith. There is no legal arrangement or agreement that will not break down given
sufficient po~ical pressure over time.

The assurance proposal has,touched on this issue at various points but has not really

z Prior versions 0fthe assurae..ce drai~ have included the proposal that the integrity of the
water quality .standards could be assured by an agreement for the water projects to "indc-Trmify."
the environmental entry with water andlor money it’waler quality standards are relaxed. The
status of this proposal in the current draft is unclear. Moreover, considerable additional detail is
required to flesh out this con~pt.

~ Spring run salmon is a candidate species, under the state endangered spedes statute and
has recently been proposed for listing under th~ federal law. Federal listing petitions for long~
.smelt, Sacramento splittail and other Delta dependant species are pending.

9
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a_~lyzed its implicationsfor the development of the preferred alternative. We recommend that
the assurances propo~l be revi~’d to examine: (1)the extent to which the operation of new
facilities can be "assured," partical .ariy using a system, of automatic dd’aults (see "phasing and
linkages" below); and (2) whether ttle assurance i~sues inherent in physical limits on new facilities
are appropriately considered in the development of the prcf’erred alteretive.

8. ~ontr~ls on l~.o|eet Oaerations

As discussed above, the ecosystem reg,,oration objectives can be asaured on~ through a
two-prong&i approach that weds aiSnnative restoration actions with protections against harm
that could be caused by new program elemems, water proje~ operations in particular. A k~
assurance mechanism must include controls over the ~orage and conveyance components of the
st~e and federal water proje~’ts. The assurance work group has addressed this issue in a limited
fashion and has in the past proposed sp~ifying the operationel rules for fadlities in bond
language. The curr~nt draft proposal does not include controls on project operations as
assurance m~hanism for the ecosystem progr~a.

In our flew, such controls ~e key to a successfu! ERPP and Conservation strategy. Such
controls can tr, ke ~era! forms:

F..Jf, g, a basic "ecosystem-friendly" operations plan ~hould be craRed that establishes
protection of natural processes, functions, habi~ts and species as a k~ factor in project
operations:

~ the ,cun-ent "Ops Group" ~nd "No Name Group" should be replaced by a new
committee to oversee operations and address conflicts between the ERPP!conservation strategy
implementation and project operations as they occur. The new environrnentat entity should
convene this committee.

Third, as indioat~ above (see "governance"), if’the environmental authority is to be
governed in part by water user/development interests, the gOV~Tam.ce structure for the federal and
state water projects should be revamped to include substantial control by environmental interests.
It is essential that the assurance package provide a basic level of parity in the governance
w~ter managemem and ecosystem restorationauthorities.

We recommend that the assurances proposal be revised to explore these thr~e
recommendations.

The current phasing plan does little more than establish a schedule for implementation. It..
does not function as ~n assurance mechanism weaving together the various commitments of the
CALFED program in a mutually dependant trmnner. We recommend that the phasing plan be

10
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re~d in accordance ~h ~e followingprinciples:

A. I~’r~v~rsibb commitments be~¢fi~n8 on~ ~oup ~ho~d ~ I~ to ~er~ble
com~m~ts that b~nefit o~ers. For ~ple, ~nd~g ~d pe~ttk~ for a sp~c n~ sto~e
tsci~ ~ould be ~ to d~ ~std~ons prote~g a cen~ ~ount ofpreviomly ~prot~
h~itat ~om ~t~adve u~s. To ~lore spprop~ste ~~ ~d cr~ a phasi~ pl~ that is
more th~ a ~h~e, it would be u~ to lay out each pie~ of~e pe~o~nce pack~e
(~clud~"p~ffo~ce g~d~ds ~or each of ~e common pro~s) ~d d~e~e at I~ the
fo~o~g:

(1) ~g is the t~e t~e for comp1~ion oft~s impl~en~tion
(2) ~ ther~ ~y ~e~ ~egon~s ~g ~ be complied ~ less
(3)How r~sible is t~s pi~e ofth~ ~lution?

~h~ i~ ~ be rel~t to t~s ~ysis ~ w~H.

B. ~� ph~ing ~ro~ shou!d tiesmith ~p!~enmion of ~mpone~ ~
dismpt~ to the ~nefits of~ p~i~, For ¢~pl¢, ffth¢ ~osystm r~oration
de,ntis upon a ~n~io~g wa~er m~k~ ~d the ~ to tr~spo~ p~s~ water. ~hen
si~fic~t ~mponent of water u~ supply ~ should be d~n~ upon the a ~on~g
~k~ ~d the ~ to tr~spo~ purcha~ watt. ~ ~s way ~e ~empta~ions ofp~es to
~de~e ~e adv~s of ~t pro~ �i~ems may be l~s~ed.

C. E~re th~ bloc~g ~plem~ta~on of~y potion of the C~D pac~ge
the ~t~a of ~y p~. A ~em o~"m~y assured def~lts" shoed be buiR ~o ~�
~pl~enmfion ~te~ ~ that ~l~e ~o acute th~ remits ~~ ~ t~ ~o~c¢ package
~ the sp~fi~ t~¢ ~e would hav~ ~o~ con~u~�¢s that ~e less d~le to ~ p~i~
~ ac~ng such r~is. ~ ~n~tlY propos~ ~here apes to be no b~er to one pm of
¯ e pro~ prong even’~h~s ~e ~ed. For ~ampl¢, w~t wo~d oc~r ~f~eral
~ gow~ents ~ tO implem~ or ~nd potions of the E~P? ~e ~t propo~ does
not ap~ ~o ~ ~e ~ili~ of water user b~ts to go fo~ard in inch a simeon. M~~s
m~ be pm ~to place ~t ~e dl prog~ etemems int~-dep~d~, p~l~ly ~th re~d to

D. Pro~de "c~" to p~ies in a ma~ ~ver~ly propo~ion~ to the ~1~d time.
For ex~pl¢, a "no ~fis~" policy that is ~t~ in scope ~d apportion ~ be appropriate
du~ a five y~ p~od for ce~n a~ons, bm the co~tm~ ~cluded would b~ome less
ce~ a~ the te~ ~n ~d ~en~ y~ po~ts.

~. To th~ ~e~ that much of~e ~r~c¢ package is b~ed on ~stimtio~ fixes, ~ese
should be put ~to plac~ before other ~tm~s ~e ~lfill~. The cu~em ph~ing plan seems
to move ~ t~s ~ion ca~g for le~slation prior to t~� co~ction of n~ fac~fies,
Howev~, ~ diseased ~ov¢, def~t m~sms ~e requk~ toen~re t~t ingimtions ~e ~y
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~unctioning and funded before major new fac,:titieS ~e constructed

We are all hopeful that CALFED su,,:ceeds, that the Program staff devdops a long-term
plan acceptable to all constituenci~, that the plan is filly funded and implemented, and that all of
the pieces move forward together in harmony. Nevertheless, it is essential that the public have
remedies available to it if all other assurances strategies Pail. This is particularly true.for the
¯ cosystem program which is- inherently dependant upon thousands of discrc’tionary actions, and
eorttains a hi~ d~q~ree of un~nty.

R~’nedies can include existin8 tools such as citizen enforc~ent und~ the ESA if the plans
fail to protect listed species (this is why it is key. that all ~ligible species are listexl). How#vet, new
remedies should be made available ~ well. For example: we should consider ~nabling legal action
in the event that the ERPP/cons~¢ation strategy performance standards are not me~ or if’projects
violate the terms of the operating rules: intended to benefit the ~vironmem.

We realize that such proposals are likely to be controversial. N~ertheless, w~ believe that
the system must contain fail-safes to disc.our.age defaults in progra:n expectations as w~ll as to
provide relief. Such measures can be er~ed in a limited way that makes them available only
when the ~ircurnstanc,~s warrant. We recommend that the draft assurance proposal be revised to
address the issue of remedies.

r~ W~,~r ASS~O~s ~S~ARCH

The draft report is a very useful document and 10ng overdue in the CALFED process.
Many in the conservation c~mmunity have requested that the agencies take a hard !ook at how
ecosystem conflicts have been addressed in other parts of the country. In addition to the case
studies contained in the report, we recommend that CALFED look at the operation of the Exxon
Valdez Restoration Trust Fund and the programmatic difficulties that have been faced by the
salmon, recovery program ~n the Columbia River Basin. The Columbia River offers the most
disturbing parallel to the Bay-Delta conundrum because over the last d~cade or so about $1 billion
has been speaxt on a salmon program that is now widely admitted to be a failure. We offer, two
recommendations for expansion and revision to the report.

A. Put Lessons In Context                          ’

The primmT flaw in the draft is that it does not draw clear distinctions b~:vce~ or
parallels to, the Bay-Delta situation in each of the case studies. This limits the extent to which
lessons can be ~aken from these other programs. For example, based on the information provided,
the Everglades seems to provide the closest problem analog to the Bay-Delta of the three
situations described, while the Chesapeake appears to be ~.he most distinct.
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The Everglades involves, roughly, long-term degradation of a large natural resource
caused largely hy certain agricultural practices and government water projects that PrOduce
important social and economic benefits regionally" at the expense of radical changes in ecosystem
functions. It also involves comentious stakeholders, a kistory Of litigation, and federal and state
polific~1 and legislative action before the parties were able to come together in an implementation

. mode.

By Contrzs% .the problems confronting the Chesapeake do not appear to have been as
divisive -- there seems to have be~n a high degree of consensus among the players ,’~gsrding ~he
value and ~gency of protecting the natural resources at istme ~nd no single economic or
governmental interest that was invested in a set of practices inherently in conflict with such
protection. The largest problem faced by the Chesapeake example is inter-state ¢oordirmtion -- a
factor that does not exist in the Bay-Delta sctmado.

This is not to say that the lessons ~om the. Chesapeake or Columbia River C~rge ~
~xtdies are not important -- they clearly are: However, tools and approaches that have worked in
one place may have a great deal to do with the political/economic/resource landscape rather than ¯
merits intrinsic to those tools and approaches. Analysis of this ldnd is lacking in the report..         ¯

B, I.aok at the Columbia River Salmon R~covery Programs

We strongly recommend broadening the report to consider what can be learned from the
effort to address Columbia River .salmon issues. This eft’on seems to contain the closest set of
problems - both ecologically and imtitutionally -- to those faced in the Bay=Delta situation. In
addition, as a muM-year, multi-billion dollar effort aimed at restoring salmon, it has critical lessons
to teach. The parallels are striking; in 1987, the parties established a "fish doubling" go~ for
themselves and fish populations actually declined. Most of the other efforts aimed at establishing
self-,ustaining populations ofanadromous fish in the region have fallen wildly short of their goals
as well. The primary culprits appear to be:

(1) lack of good recovery p|arming;
(2) disper~ authority, larsely in the hands of dam operators; and
(3) reluctance to make major changes that would affect traditional water users.

It is essemial that we understand what went wrong and what, if anything, has gone well in
the Columbia system and that we put those lessons into practice in crafting the assurance package
for CALFED.
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That& you for your consideration of our views. We took forward to workin8 with you as
these issues continue to develop.

¯ Gary Bobker Richard Izmirian ’
The Bay Institute California Sportfishin8 Protection AR~ance

Barbm’a Satzman Arthur Feinstein
Audubon Society =Golden Gate Audubon Society

P~trr Candy Ann Notthoff
Surffider Foundation Natural Re~ourc~ Defense Coundl

~le~n Au~r Tars Mudler
Environmental Law Foundation

CALFED Policy Team
CALFED Management Team
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